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At the conclusion of class action cases it is common to have funds that, for
a number of reasons, cannot be distributed to the class members techni-
cally entitled to their funds. In some instances, members of the class
simply cannot be located. In other instances, eligible class members fail to
submit claims as required by the judgment order or settlement. And, on
occasion, the court may order that no disbursement be made to certain
class members because the amount of recovery due is so small that the
cost of disbursement, notice, and administration may exceed the value of
the claim.

In some cases, the undistributed funds may be substantial. For exam-
ple, in West Virginia v. Chas. Pfizer & Co., 314 F. Supp. 710 (S.D.N.Y.
1970), aff'd, 440 F.2d 1079 (2d Cir.), cert. denied, 404 U.S. 871 (1971),
$32 million remained undistributed (“unclaimed”) from a $100 million
settlement. And, in Van Gemert v. Boeing, 739 F.2d 730 (2d Cir. 1984),
more than $2.5 million remained in the fund after al claims were satisfied.

If, in fashioning a decree or negotiating a settlement, the parties do not
consider and anticipate this predicament, the responsibility falls on the
court to resolve any ensuing dispute or to otherwise direct the distribution
of these funds. The scope of a court’s discretion in disposing of nondis-
tributable funds has been tested in recent cases. In ordering distribution,
courtsrely on their general equity power or on the cy pres doctrine.

The cy pres doctrine originated in the common law as a method of
fairly distributing a trust fund, the original purpose of which failed in
some respect. The term cy pres derived from the Norman French term “cy
pres comme possible,” which means “as near as possible.”* Under the cy
pres doctrine, once a trust fund’s original purpose fails, the fund is to be
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distributed to the “next best” use. This remedy now extends to other areas,
including the situation where funds remain after distribution in a class
action.” The cy pres approach in the class action situation puts the un-
claimed portion of the fund to its “next best” compensation use, usually by
giving it to athird party or agency to use for court-designated purposere.3 It
should be emphasized that courts have claimed broad discretion in deter-
mining how to satisfy the “next best” use criteria

Exercising this broad discretion, some courts have applied cy pres to
order a future price reduction on sales of the defendant’ s product applica-
ble until the total reduction equals an amount equivalent to the unclaimed
funds.* Other courts and commentators have rejected this approach for
reasons including the possibility that the defendant may gain a competitive
edge from the lowered price. Further, this method of distributing the
excess requires the injured class members in product class actions to make
future purchases to collect their refund.’

The prospect of excess or undistributed funds raises the possibility that
these funds should “escheat” to the state or federal government as un-
claimed property. Even if not required, escheat to the state is a method of
disposition within the discretion of the court. For example, a California
state escheat statute allows a court to escheat unclaimed funds to the
government, yet specifically provides that, “nothing in this section shall be
construed to change the authority of a court or administrative agency to
order equitable remedies.”’ Similarly, a New York court opined the class
action concept has its origin in equity . . . and the courts still retain tradi-
tional equity power over the fund which is created until it is disbursed. . . .
Although the application of abandoned property statutes to unclaimed
class action funds is not required, we cannot say it was an abuse of discre-
tion to dispose of the unclaimed funds in accordance with the scheme
created by the Abandoned Property Law.”

On the other hand, numerous federal and state courts have distributed
such funds to educational institutions or charities, apparently without
regard to state or federal escheat statutes. In addition, some courts and
commentators have concluded that escheat laws are inapplicable in
analogous situations. For example, in Van Gemert v. Boeing Co.,’ the
Second Circuit found that “a court of equity may dispose of funds
fairly—without being compelled to utilize [the federal statutes].”9 The
court explained:

We hold that [28 U.S.C.] § 2041 [the federal statute providing for the deposit of
unclaimed funds in the U.S. Treasury] does not limit the discretion of the district
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court to control the unclaimed portion of a class action judgment fund. Whether
the money has been paid into court or whether an alternative method of admin-
istering payment is used, the money held is subject to the court’s order. . .. The
statute referred to does not control when a court fashions a plan for distributing
unclaimed funds.*

The Van Gemert court also rejected the argument that the monies
should escheat to the state:

The critical determining factor here, however, is that trial courts are given broad
discretionary powers in shaping equitable decrees. “[E]quitable remedies are a
special blend of what is necessary, what is fair, and what is workable.” Lemon v.
Kurtzman, 411 U.S. 192, 200 (1973) (footnotes omitted). Appellate review is
narrow. Id. We believe that this principle should apply to equitable decrees in-
volving the distribution of any unclaimed class action fund.*

Finally, several cases reject government escheat as controlling the
nondistributed funds. After referring to a state statute providing for residue
to be treated as unclaimed property, which would eventually escheat to the
state’s general fund, the court noted that in a class action context, “to
compel this method [general escheat] would be to cripple the compensa-
tory function for the private class action.” "> The court also noted, “that
[the] statute was not intended to limit the equitable discretion of the courts
in managing private consumer class actions.” 2

For these reasons, the disposition of undistributed fundls4 should not be limited by
escheat laws or other state abandoned property statutes.

One possihility is to order the payment of undistributed funds to the already paid
class members, as a supplemental payment. This approach has some obviouslsi n-
equities and has been rejected by courts where it has been directly challenged.

A further disposition of funds to already paid class members produces
a windfall to them, particularly where the case resulted in a judgment,
rather than a settlement, because each of the class members who had
submitted a proper claim would have already been fully compensated.
Further, there is no compelling reason to distribute the unclaimed or
otherwise undistributed monies to this group.

Another cy pres method of distributing the excess funds involves the
establishment of a form of trust fund to which disposition is provided
according to the terms of the settlement agreement or, in case of judicial
resolution, by application and suggestion to the court by interested persons
or parties. This method allows the court to create a flexible, equitable
remedy. As one leading commentator has pointed out:
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While the use of cy pres distribution remains controversial and unsettled in an
adjudicated class action context, courts are not in disagreement that cy pres dis-
tributions are proper in connection with a class settlement, subject to court ap-
proval of the particular application of the funds. Thus, even in circuits that have
ruled that cy pres or fluid class recovery distributions are not valid in contested
adjudications, tq%ﬁe distributions have obtained a stamp of approval as part of a
class settlement.

The Supreme Court of Californiain State v. Levi Srauss & Co., 715
P.2d 564 (Cal. 1986), discussed the cy pres doctrine as a means to distrib-
ute litigation benefits to a class. Asto residual funds, the court suggested
that the best method of distribution would be to establish a consumer trust
fund “which would engage in consumer protection projects, including
research and litigation.”*” This method would put the funds to their “next
best” use by providing indirect benefits to silent class members while
promoting the statute under which the suit was brought. The court did
recognize, however, that establishing and administering such a trust fund
would be costly and that some courts avoided these costs by distributing
residual money to established private organizati ons.”

Many courts have approved of this type of distribution of unclaimed
funds. In Nelson v. Greater Gadsen Housing Authority, 802 F.2d 405, 409
(11th Cir. 1986), the Eleventh Circuit expressly approved the use of fluid
recovery to distribute unclaimed class action funds. The California Su-
preme Court also supports this approach.19

The saga of the Folding Carton Iitigation20 is an example of how the
views of judges may differ as to the appropriate use of residual funds, and
ultimately, the breadth of the discretion afforded courts when determining
what the “next best” use of such monies might be. In the Folding Carton
case, approximately $6 million was unclaimed following the distribution
of more than $200 million in settlement funds to class members. The
district court originally directed that a portion of the fund be used to
establish an “Antitrust Development and Research Foundation.” “ The
Seventh Circuit disagreed with the disposition, describing the proposal as
“carrying coals to Newcastle,” because, in the view of that court, there
were already sufficient institutions conducting studies of the antitrust laws.
Conseguently, the court found that creation of such a foundation was “a
miscarriage of justice and an abuse of discretion.””” The Seventh Circuit
directed, instead, that the remainder of the reserve fund “escheat” to the
United States, under federal law (28 U.S.C. § 2041). (See discussion of
Van Gemert v. Boeing Co., supra.)
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Most of the parties to that appeal, and the district judges who were
found to have abused their discretion, sought Supreme Court review.
Before those petitions were acted upon, the parties entered into a settle-
ment agreement under which half of the remaining funds would be dis-
tributed to all previously paid class members, and the other half would be
paid to two or more Chicago-area law schools to fund research projects
involving enforcement of the antitrust laws or management of complex
litigation, or to assist needy students. The government [the ultimate
potential beneficiary of the appeal court’s escheat ruling] initially took no
position on this proposed settlement. The district court approved the
settlement when it was presented, but insisted on further notice to the
government. The government did not respond and the settlement was
approved. When the government later attempted to intervene in the case to
block the proposed distribution, the district court denied the government’s
untimely petition. The government appealed and, thus, the Seventh Circuit
had a second opportunity to address the appropriate use of the undistrib-
uted funds. The appeal was heard by a different panel of judges.

In its opinion, the second panel of the Court of Appeals agreed with
the district court that the government’s petition to intervene was untimely
and inferentially overruled the previous panel’s holding that the money
“escheat” to the federal government. The court further stated, however,
that the prohibition in its earlier opinion “against using the funds for
antitrust purposes remains and shall not be circumvented by the parties or
the district court.”” The lower court was directed to collect the monies
from the law schools to which they had been disbursed and to “consider
entirely different and appropriate uses under the cy pres doctrine.”*
Significantly, this panel of the Seventh Circuit suggested that the money
be given to the Federal Judicial Center Foundation, a use that would have
no direct benefit to the class and no direct bearing on the enforcement of
the antitrust laws, the subject of the underlying Iitigation.25 The result
reached by the Seventh Circuit suggests a policy of giving the trial court
amost unlimited discretion in directing the use of the funds. The case was
remanded to the district court.

In response to the Seventh Circuit’s invitation, eleven public interest
and charitable organizations, including the Federal Judicial Center Foun-
dation, filed applications with the district court. In general, these applica-
tions were straightforward requests for grants. After a review of the
proposals, the district court, Judge Ann Claire Williams, entered an order
directing that the entire balance of the fund, approximately two and one-
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third million dollars, be paid to the National Association for Public
Interest Law to be used to finance “a national fellowship program” to give
young lawyers the opportunity to work at public interest organizations and
provide legal services to the poor.26 Judge Williams' decision was
promptly affirmed by the Seventh Circuit, without published opi nion.”’

The second Folding Carton opinion of the Seventh Circuit Court of
Appeals appears to stand for the proposition that in an antitrust class
action the cy pres doctrine allows for practically any charitable, educa-
tional, or legally-related purpose—except the creation of an antitrust
foundation barred by its earlier opinion.28

The following list of other reported and unreported cases is consistent
with this approach. Some of these cases rely on the cy pres doctrine and
some on the court’s general equity power; others are silent as to their
authority and simply order the distribution:

» Coordinating Committee of Mechanical Specialty Contractors Ass'n
v. Duncan, Nos. 76 L 12896, 77 CH 6497 (Cir. Ct. Cook County Aug. 1,
1985) (funds distributed to four Chicago arealaw schools and the Lawyers
Trust Fund of Illinoisfor legal services to the poor).

* Lindy Bros. Builders v. American Radiator & Standard Sanitary
Corp., CA No. 71774 (E.D. Pa. Feb. 28, 1978) (approximately $25,000
given to two law schools to establish loan funds for needy students at
those ingtitutions).

* lllinois v. J.W. Petersen Coal & Oil Co., No. 71 C 2548 (N.D. IlI.
Mar. 15, 1976) (one-half of the residue funds distributed to the Chicago
Bar Foundation and one-half distributed to the Chicago Lawyers Com-
mittee for Civil Rights).

* Liebman v. JW. Petersen Coal & Oil Co., 63 F.R.D. 684 (N.D. Ill.
1974) (unclaimed funds given to the Legal Assistance Foundation and the
Lawyers Committee for Civil Rights Under Law).

* Boothe v. Recrion, No. 74 C 1547 (N.D. Ill. 1974) (monies given to
the Roger Baldwin Foundation and the Lawyers Committee for Civil
Rights Under Law).

» Benaron v. Sears Roebuck & Co., No. 75 C 4026 (N.D. Ill. 1975)
(funds dispersed to the Roger Baldwin Foundation and Lawyers Com-
mittee for Civil Rights Under Law).

» Seiden v. Nicholson, No. 74 C 3117 (N.D. I1l. 1974) (funds given to
the Chicago Bar Foundation).

* Inre Three Mile Island Litigation, 557 F. Supp. 96 (M.D. Pa. 1982),
later proceeding, 596 F. Supp. 1274 (1985) (payment made to a newly
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formed foundation to study the biological effects of radiation exposures
from anuclear plant accident).

* Girsch v. Jenson, No. 73-652 (E.D. Pa. July 31, 1981) (the unclaimed
securities class settlement fund of approximately $7,100 to be divided
equally and distributed to the legal libraries at Temple University of
Pennsylvania, and Villanova law schooals).

» Sanchez v. Lowell Leberman, Inc., No. A-77-CA-198 (W.D. Tex.
1979) (undistributed portion of settlement fund to be paid to designated
medical center as donation).

* In re Corrugated Container Antitrust Litigation, MDL 310, 53
Antitrust & Trade Regulation Reports 711 (S.D. Tex. Oct. 6, 1987) (more
than $1 million to be distributed to six Texas law schools, the law schools
at the University of Pennsylvania and Stanford University, the National
Association of Attorneys General, the Packaging Education Foundation
and the International Corrugated Packaging Foundation).

» West Virginia v. Chas. Pfizer & Co., 314 F. Supp. 710, 728
(S.D.N.Y. 1970), aff'd, 440 F.2d 1079 (2d Cir.), cert. denied, 404 U.S.
871 (1971) (settlement agreement approved to distribute unclaimed funds
to states for “public health” purposes—funds eventually financed drug
addiction treatment, pollution control programs, and a public awareness of
environmental pollution laws).

» Ohio Public Interest Campaign v. Fisher Foods, 546 F. Supp. 1
(N.D. Ohio 1982) (court approved a settlement agreement providing that
unused food certificates be given to organizations that feed the needy).

* New York v. Dairy Cooperative, Inc., 81 Cir. 1891 (R.O.) (S.D.N.Y.
1988) ($529,438 residue funds paid to the National Association of Attor-
neys General).

* New York v. Chas. Pfizer & Co., Inc., No. 68 Civ. 845 (M 19-93)
(S.D.N.Y. 1972) (two specified medical programs).

» Superior Beverage Co. v. Owens-lllinois, Inc., 89 C 5251 (N.D. Ill.
June 22, 1993) (modified Sept. 7, 1993) (more than $2 million to be
distributed to various organizations including Public Interest Law Initia-
tive, University of Chicago Mandel Lega Aid Clinic, Legal Aid Bureau of
United Charities, University of Illinois College of Law, Loyola University
of Chicago College of Law, Chicago Lawyers Committee For Civil Rights
Under the Law, Legal Assistance Foundation of Chicago, Roger Baldwin
Foundation of the ACLU of Illinois, Northwestern University Law School,
San Jose Museum of Art, AIDS Lega Counsel of Chicago, Chicago
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Volunteer Legal Services, WTTW public televisions station, American
Jewish Congress, and National Association for Public Interest Law).

* In re Ocean Shipgoing Antitrust Litigation, MDL 395 (S.D.N.Y. July
29, 1991) (more than $8 million regarding final disposition of settlement
fund ordered to be added to the National Association for Public Interest
Law, a program that conducts a fellowship program for recent law school
graduates to work in the public interest sector by paying all or part of their
salaries, plus loan payment assistance to those fellows with law school
obligations).

* In re Corrugated Container Antitrust Litigation, MDL 310, 53
Antitrust and Trade Regulations Reports 711 (S.D. Tex., Oct. 6, 1987)
(money given to law schools to be used to teach advocacy skills and
ethics).

* Vasguez v. Avco Fin. Servs., No. NCC 11933 B (Los Angeles Supe-
rior Ct., Apr. 24, 1984) ($1.4 million in undistributed funds entrusted to
Consumers Union of United States, Inc./West Coast Regional Office for
use in projects involving the public interest).

» Evans v. McMorris Downtown Ford, Inc., No. 272, 850 (Travis Co.,
Texas 126th Judicial Dist. Apr. 24, 1980) (half of undistributed funds to
nonprofit boys ranch; remainder to defendant).

» Market . Ry. Co. v. Railroad Commission, 171 P.2d 875 (Cal.
1946) (after individual rider refunds paid, remainder of $700,000 in
streetcar overcharges awarded to City and County of San Francisco, for
the improvement of street car services, which benefited those who paid
overchargesin thefirst place).

» Shapiro v. Barrett, No. 71 L 5745 (Cir. Ct. of Cook County, IlI.,
Nov. 3, 1993) ($200,000 to Cook County Judicial Advisory Council to
improve or augment existing programs in the areas of child support
enforcement, prevention, and protection of victims of domestic violence,
as well as greater protection for abused and neglected children, and drug
treatment and drug rehabilitation).

* |senstein v. Rosewell, No. 85 CH 7019 (Cir. Ct. Cook County Jan. 3,
1992) (court distributed unclaimed funds to the Cook County Judicial
Advisory Council, Lawyer’s Trust Fund of Illinois, Chicago area law
schools, the Women's Bar Association of Illinois, and to the American
Judicature Society).

Allowing broad discretion as to distribution has many benefits. First,
the deterrence goals of the law are met, as the unclaimed funds do not
revert to the defendant. Second, the defendant is not unjustly enriched, as
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the defendant is still required to pay the entire liability regardless of the
number of class members who are located or who come forward and claim
the amount to which they are entitled. Third, an indirect benefit accrues to
those class members who were entitled to the money that constitutes the
residual fund, through the benefits provided to society in general.

To expedite the distribution of undistributable or unclaimed funds, the
parties can include in their settlement agreement a provision that un-
claimed funds will go to a designated charity or to a charitable purpose to
be designated later, by the parties or the court. This provision of the
agreement should be respected by the courts. In the event that a case is
resolved by judgment rather than by settlement, the court should consider
requests or applications from interested parties representing various
philanthropic causes.

One non-cy pres method of distributing unclaimed funds is to return
the excess to the defendant. Although some courts have done this, and
perhaps it is within the discretion of the court to do so, strong policy
reasons and other case law weigh against such distribution. This has been
the conclusion of the courts that have considered the question.

In Friar v. Vanguard Holding Corp., 509 N.Y.S.2d 374 (1986), a
settlement agreement resolved a class action against a company alleged to
have illegally collected additional mortgage recording taxes from vendors
of real property. The defendant sought the return of that portion of the
settlement fund that remained unclaimed six months after settlement had
been approved by the court. The court stated that, “the defendant does not
have arightful claim, since the deposit of funds into court constituted the
payment of a judgment, and therefore title passed to the plaintiffs, with the
property being held for their benefit by the court.” * “Furthermore, per-
mitting reversion of the unclaimed funds to this defendant would be
equivalent to awarding it the benefit of its own wrongdoing, a result which
should not be sanctioned.”®

Similarly, in Hansen v. United Sates, 340 F.2d 142 (8th Cir. 1965),
the defendant-landlord who paid judgment for rent overcharges made a
motion to direct payment to him of undisbursed funds not distributed to
tenants. The court ruled that the “[d]efendant has no title or right to any
money he paid to satisfy the judgment. A judgment debtor who has paid
his judgment is not the rightful owner of unclaimed portions of thejudgl-
ment deposited in atrust account in the Treasury pursuant to the statute.”

Further, “[t]here is nothing in the applicable federal statutory or case law which
gives a judgment debtor who has paid a judgment against him for damages
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based upon his wrongful act a right to recover any portion of the payment made
to satisfy the judgment in the event parties entitled to the proceeds of the judg-
ment fail to claim their portion thereof. Moreover, no equitable basis exists for
returning tgzthe defendant the alleged illegal rent overcharges he wrongfully ex-
acted. .. ."

Also in Hansen the court said “The only issue decided by the trial
court is that the defendant is not entitled to any of the undisbursed balance
of the trust fund arising out of payment of the judgment. The trial court’s
decision upon such issueis clearly right.”33

The same conclusion was reached in Wilson v. Bank of American Nat’|
Trust & Sav. Ass'n, No. 643,872 (Cal. Super. Ct. San Francisco County
Aug. 16, 1982). That case involved the illegal use of real estate tax escrow
funds. The court ordered that no unused portion of the settlement funds
would revert to defendant in the event that there was an excess. The court
reserved the right to determine its disposition noting that reversion would
defeat the deterrence goals of a defendant found liable.

Finaly, in Securities & Exchange Comm’'n v. Golconda Mining Co.,
327 F. Supp. 257 (S.D.N.Y. 1971), pursuant to a consent judgment, the
defendant deposited profits he realized as a result of alleged insider
trading with atrustee. This trustee could not locate all the persons entitled
to share in the funds, and sought a direction by the court as to disposition
of the unclaimed balance. The court noted that, “[t]he circumstance that
some of the claimants cannot presently be found does not justify turning
back to them [defendants] their ill-gotten profits.”** “To permit the return
of the unclaimed funds, a portion of the illicit profits, would impair the
full impact of the deterrent force that is essential if adequate enforcement
of the securities actsisto be achieved.”®

Conclusion

Clearly, courts have discretion to disburse undistributed class action
settlement funds in a variety of ways. A number of courts have chosen to
utilize the power to distribute these funds for the benefit of a variety of
charitable purposes, including many devoted to improvements in the
administration of justice. Such distributions generally have been approved
on review. In class action settlements, a better method is to provide for the
ultimate distribution of these funds in the Settlement Agreement. If the
court-approved settlement provides for this distribution there can be no
guestion of the court’s power to order that the terms of the agreement be
carried out.

10
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